Obamacare Ruled Unconstitutional,
But Case Will Be Appealed
Following a legal challenge brought by 20 mostly Republican states, a
federal judge ruled that the entire Affordable Care Act is unconstitutional
because its individual mandate was altered by the GOP tax reform law.
However, the ruling will not take effect while the case is appealed to higher
courts — shortly after the ruling, CMS Administrator Seema Verma issued a
statement clarifying that the law’s exchanges are “still open for business”
and that ACA coverage for 2019 is not immediately affected by the ruling.

Sources: Justice Department; The White House, “Remarks by President Trump on Tax Reform”;
Jonathan Adler and Abbe Gluck, “What the lawless Obamacare ruling means,” The NewYork Times
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Ruling against ACA

In a majority opinion
written by Chief Justice
John Roberts, The
Supreme Court rules
that the individual
mandate can be upheld
as a constitutionally
valid exercise of
Congress’ power to tax.

President Donald
Trump signs the Tax
Cuts and Jobs Act of
2017 into law.

Twenty states file a new
legal challenge to the
Affordable Care Act,
arguing that the
elimination of the
mandate’s financial
penalties invalidates the
Supreme Court’s
previous finding that the
mandate is an exercise
of tax power.

The Trump
administration
announces that it will
not defend the
individual mandate in
court.

U.S. District Court
Judge Reed O’Connor,
a George W. Bush
appointee, sides with
the GOP states and
declares the entireACA
unconstitutional.

Four justices dissent,
finding that the mandate
cannot be upheld as a
tax. Furthermore, the
dissent argues that the
mandate cannot be
severed from the
remainder of the law —
and therefore the ACA
as a whole must be
struck down as
unconstitutional.

Because Senate
Republicans rely on a
legislative process
called “reconciliation” to
avoid a filibuster,
Senate rules prevent
them from repealing the
mandate altogether.
However, Senate rules
do allow lawmakers to
set the mandate’s
financial penalties to
zero — an outcome
Trump describes as
effectively “getting rid of
our individual mandate.”

The filing cites a section
of the majority opinion
that suggests raising “at
least some revenue” is
“the essential feature of
any tax.”
The states also argue
that the mandate is not
severable — and that
therefore the entireACA
must be struck down.

However, the filing also
suggests that the
mandate — along with
the law’s regulations
concerning pre-existing
health conditions —
can be severed from
the remainder of the
law.
In response, 16 states
and the District of
Columbia join the
lawsuit as defendants
in order to argue for the
constitutionality of the
individual mandate.

According to the ruling,
the mandate is not
defensible as a tax and
cannot be severed from
the rest of the law’s
provisions.
However, the opinion is
not put into effect while
it is appealed to higher
courts.
The appeal will most
likely go to the Fifth
Circuit Court of
Appeals, and then
potentially to the
Supreme Court.

Coverage potentially affected by ACA repeal
= 1 million affected enrollees
Medicaid expansion: 15M enrollees
POTENTIALLY
UNINSURED

Individual insurance: 22M enrollees

Medicare: 43M enrollees
REDUCED
BENEFITS

Employer-based insurance: 156M enrollees

